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JUDGMENT 

1. The prosecution in this case was launched by the lodging of an ejahar with 

the Officer in Charge of the Nalbari Police Station on 22/12/2016, by the 

informant, Shri Belika Barman, to the effect that, on 21/12/16, at around 

12.30 a.m, the accused person Sri Nayanjyoti Barman, illegally entered into 

his shop, from above the bamboo wall, and nearby shop owner Sri Gero 

Barman, saw and raised hue and cry, and the people of the locality 

apprehended the accused person and informed the police. 

2. The police upon receipt of the ejahar registered Nalbari Police Station case 

no: 890/2016 under sections 379/511 of the Indian Penal Code (IPC) and 

started investigation in the case. Upon completion of the investigation, the 

police submitted chargesheet against the accused persons namely, Shri 

Nayanjyoti Barman, under section 379/511 IPC. 

3. The accused person was called upon to enter trial and accordingly the 

accused person appeared and the copies of the relevant documents were 

furnished to them. 

4. The formal charge against the accused person was framed under section 

379/511 IPC and the same was read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried. 

5.  The prosecution in support of its case examined as many as seven 

witnesses; whereas the defence declined to adduce evidence. 

6. The defence case is of total denial as is revealed from the statement of the 

accused person recorded under section 313 CrPC and also from the trend of 

cross examination. 

7. Upon the case set up by the prosecution I have framed the following point 

for determination in this case in order to arrive at a definite finding as 

regards the matter in dispute- 

(1) Whether the accused person, on 21/12/16, at around 12.30 a.m, have 

attempted to commit theft in the shop of the informant Sri Belika Barman, 

and thereby committed offence under section 379/511 IPC? 
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8. I have heard the learned A.P.P and the learned counsels on behalf of the 

aforesaid accused person. The learned APP has contended that the 

prosecution has proved its case beyond reasonable doubt as such the 

accused person is required to be convicted; whereas the learned counsels 

for the accused person have contended that the prosecution has failed to 

examine even a single eyewitness to the alleged occurrence; as such the 

accused person is liable to be acquitted. 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

9. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the point for determination. 

POINT FOR DETERMINATION NO.1:  

Whether the accused person, on 21/12/16, at around 12.30 a.m, 

have attempted to commit theft in the shop of the informant Sri 

Belika Barman, and thereby committed offence under section 

379/511 IPC? 

10. The prosecution has contended that the aforesaid accused person, 

attempted to commit the offence of theft and in support of its case the 

prosecution examined as many as seven witnesses to the alleged 

occurrence. 

11. The PW1, Shri Belika Barman, is the informant in this case and he has 

deposed that around 7 months ago, at 12.00 a.m, he heard halla, from near 

his pan shop, that someone had broken into his shop, and he rushed to his 

shop and saw that the back door of his shop is broken, and he entered the 

shop and saw all the articles were scattered around the shop, but nothing 

was stolen from his shop, and the village public had tied the accused to a 

tree, as they caught him red handed while the accused entered into his 

shop.  

12. The perusal of the evidence of the PW1 shows that he had not witnessed 

the alleged occurrence and further he was not present when the accused 

person was allegedly apprehended by the persons of the locality, when the 

accused entered into his shop.  
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13. Now let me discuss the evidence of the other prosecution witnesses who are 

allegedly the persons of the locality. Shri Sambar Barman (PW2), Shri Yuvraj 

Barman (PW3), Shri Diganta Barman (PW4), and Shri Mahesh Barman 

(PW5) are the alleged persons of the “locality” who apprehended the 

accused person, after alarm was raised of a thief entering into the shop of 

the informant. On perusal of the evidence of the above witnesses, it is seen 

that none have witnessed the alleged occurrence and they have not seen 

the accused inside the shop of the informant, and they caught the accused 

merely on suspicion. Further , the PW4 and the PW5, came to the place of 

occurrence after the accused was caught.  

14. Further, the perusal of the evidence of the PW2, it is seen that his Uncle, 

heard a sound from his shop and he shouted, ‘thief, thief’, and he ran out, 

and saw the accused behind the shop of the informant, and the accused 

was trying to flee so they caught the accused. Thus , from the above it is 

clear that the PW2 , did not see the accused inside the shop, further , his 

Uncle also did not see the accused, he heard sound, and the PW2 on 

suspicion caught the accused, he did not see the accused stealing anything. 

15. Similarly , the perusal of the evidence of the PW3, it is seen that , the father 

of the PW3, saw the accused inside the shop lighting a cigarette and he 

raised commotion, and the accused fled from the shop and jumped into the 

pond, and the PW3 took the accused out of the pond and tied him. The 

PW3, in his cross examination admitted that when he reached the place of 

occurrence, he saw the accused jumping into the pond, and they caught the 

accused on suspicion. Thus, from the above it is seen that the PW3 also did 

not see the accused inside the shop of the informant. 

16. Further , the prosecution failed to examine the Sri Gero Barman, the uncle 

of the PW2, the father of the PW3, who have allegedly seen the accused 

inside the shop of the informant. Hence , the prosecution failed to examine 

a single eye witness, who saw the accused inside the shop of the informant.  

17.   The prosecution has failed to disclose as to how the persons of the locality 

came to know that the accused person had attempted to commit theft in 

the shop of the informant. 
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18. The other prosecution witnesses namely, Shri Arup Pathak (PW6) and Shri 

Dipak Talukdar (PW7) are the investigating officers in this case,and their 

evidence is merely formal in nature. The above witnesses merely stated that 

the persons of the locality apprehended the accused persons on suspicion 

and informed the police station , and the PW7, went and arrested the 

accused person.  

19. In view of the above it is seen that there is no material on record, either 

direct or circumstantial to show that the accused person had attempted to 

commit the offence of theft in the shop of the informant. Moreover , 

admittedly no articles were stolen from the shop of the informant. 

20. In view of the above discussion it is held that the prosecution has failed to 

prove the charge of attempt of theft against the accused person. 

21. It is held that the prosecution has failed to prove that the accused person 

have attempted to commit the offence of theft. 

22. DECISION: The prosecution has failed to prove that the accused persons 

have attempted to commit the offence of theft as such the point for 

determination is answered in the negative, in favour of the accused person. 

ORDER 

23. In view of the discussions made above and the decision reached in the 

foregoing point for determination it is held that the prosecution has failed to 

prove the charge against the accused person; as such the accused person is 

acquitted of the charge under section 379/511 IPC and is set at liberty.  

24. The case is disposed of on contest without cost. 

Given under my hand and the seal of this court on this the 3rd day of April, 2019 at 

Nalbari. 

 

Shalma Azaz, 

Sub Divisional Judicial Magistrate,(S),Nalbari. 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

1) EXHIBIT 1: CHARGESHEET 

2) EXHIBIT 2: EJAHAR 

3) EXHIBIT 3- SKETCH MAP 

 

DEFENCE EXHIBITS 

NONE 

PROSECUTION WITNESSES 

1) SHRI BELIKA BARMAN 

2) SHRI SANKAR BARMAN 

3) SHRI YUVRAJ BARMAN 

4) SHRI DIGANTA BARMAN 

5) SHRI MAHESH BARMAN 

6) SHRI ARUP PATHAK 

7) SHRI DIPAK TALUKDAR 

DEFENCE WITNESSES 

NONE 

 

Shalma Azaz, 

Sub Divisional Judicial Magistrate,(S), Nalbari 

 


